


































Officers are not required to use the least intrusive methods, but instead, the appropriate inquiry is 
whether the officers acted reasonably.30 Requiring officers to find and choose the least intrusive 
alternative would require them to exercise superhuman judgment in the heat of battle with lives 
potentially in the balance, and imposing such a requirement would inevitably induce tentativeness 
by officers, and thus deter police from protecting the public and themselves. It would also entangle 
the courts in endless second-guessing of police decisions made under stress and subject to the 
exigencies of the moment.31 The determination of whether the amount of force used was 
"reasonable" is not limited to a discussion of the nature and amount of force actually used or 
whether the force used resulted in death. The "reasonableness" inquiry requires a careful 
consideration of all of the facts and circumstances surrounding the event, including the possibility 
of a subject being under the influence and at risk for Excited Delirium Syndrome. 

As described above, Officers Brandt and Ferrigno had probable cause to arrest Mr. Augustin for 
resisting, obstructing, or delaying an officer in the performance of their duties. Based on their 
training and experience, and observations of Mr. Augustin, Officers Brandt and Ferrigno also had 
reasonable cause to believe Mr. Augustin was under the influence of a stimulant and that he had 
committed crimes against John Doe #2. When the Officers attempted to detain him to further 
investigate both his stimulant use and his interaction with John Doe #2, Mr. Augustin was 
uncooperative, and then became combative. Officer Brandt attempted to gain Mr. Augustin's 
compliance with verbal cues, requests, and commands, and only when Mr. Augustin failed to 
comply, did Officer Brandt attempt to physically control him by placing his hand on Mr. 
Augustin's arm. Once touched, Mr. Augustin became combative, pulling away and flailing his 
arms. When Officer Ferrigno made physical contact to assist Officer Brandt, Mr. Augustin 
continued to struggle and fight, pulling his arms from Officer Brandt and kicking and bucking the 
Officer Ferrigno off his body. It was only after the two Officers and Sgt. Celli were unable to calm 
Mr. Augustin and gain control using just their own strength, did Sgt. Celli then call for the 
additional measure of the maximum restraint cord. At each step of the detention and arrest, the 
officers first attempted the least restrictive means of control before moving on to the next level of 
force. Given that three officers were unable to control Mr. Augustin, and that he continued to fight 
and attempt to kick the officers during the contact, their use of force was reasonable. 

B. REASONABLE FORCE IN CONJUNCTION WITH EXCITED DELIRIUM 

Excited Delirium is a unique syndrome that can be identified by the presence of a distinctive group 
of clinical and behavioral characteristics. A review of literature around Excited Delirium revealed 
that more than 95% of published fatal cases are males with an average age of 36, they are hyper
aggressive with bizarre behavior, are impervious to pain, combative, hyperthermic, and 
tachycardic. Symptoms frequently express themselves through a high pain tolerance, sweating, 
agitation, noncompliance, lack of tiring, unusual strength, and inappropriate clothing.32 

30 See, e.g., Illinois v. Lafayette, 462 U.S. 640, 647, 77 L. Ed. 2d 65, 103 S. Ct. 2605 (1983); United States v. Martinez

Fuerte, 428 U.S. 543, 556-57 n.12, 49 L. Ed. 2d 1116, 96 S. Ct. 3074 (1976). 
31 Henrich (91" Cir. 1994) at 915. 
32 White Paper to the Council and Board of Directors, Excited Delirium Task Force, American College of Emergency 
Physicians, September 10, 2009. 
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"Given the irrational and potentially violent, dangerous, and lethal behavior of an 
ExDS33 subject, any LE034 interaction with a person in this situation risks 
significant injury or death to either the LEO or the ExDS subject who has a 
potentially lethal medical syndrome. This already challenging situation has the 
potential for intense public scrutiny coupled with the expectation of a perfect 
outcome. Anything less creates a situation of potential public outrage. 
Unfortunately, this dangerous medical situation makes perfect outcomes difficult 
in many circumstances. 35

" 

Christopher Augustin exhibited hyper-aggressive behaviors with John Doe #3, John Doe #2, and 
the officers who responded to the call for assistance. When the officers arrived, they noted Mr. 
Augustin to be constantly moving, excited, sweaty, naked, and making illogical statements. Mr. 
Augustin was non-responsive to the logical statements that Officer Brandt made regarding to being 
a police officer, and made incoherent statements about being raped and killed. When Mr. Augustin 
was combative, the officers noted in their statements that Mr. Augustin exhibited unusual strength, 
in that he was able to pull away, buck, and throw them, despite the officers' number, relative size 
and combined physical strength. 

The use of force analysis, when made in conjunction with a case that an officer believes may 
involve a subject under the influence of a central nervous system stimulant, must take into 
consideration the specific observations made by the officers of the arrestee, and the early tactics 
employed to gain compliance. That a subject may be under the influence, and may be suffering 
some form of excited delirium are just two of the factors to consider in the totality. While the 
possibility of excited delirium is certainly a factor, the analysis continues to be a weighing of the 
totality of the circumstances and the reasonableness of the force. The pertinent factors remain the 
same, including whether the person was alleged to have committed a crime, was a danger to 
himself or others, offered resistance to detention or arrest, or was armed.36 The possibility of 
Excited Delirium is a factor for the officers to consider when confronting an individual, and while 
best practices may be to: stage medical earlier than they might otherwise; attempt to use the least 
force possible; and delay physical contact until absolutely necessary, there is no requirement under 
criminal law that they do so. 

However, in this situation, Officers Brandt and Ferrigno and Sgt. Celli did use the least amount of 
force possible at each stage, and delayed physical contact with Mr. Augustin until absolutely 
necessary, despite the fact that there was no requirement that they do so. Additionally, Sgt. Celli 
had medical staged outside before they were needed, further bolstering the reasonableness of law 
enforcement's conduct in this situation. 

C. DISCUSSION OF THE LAW AND OF THE EVIDENCE 

When law enforcement officers are called out to a continuously unfolding event, and during 
detention or arrest, the subject dies, the analysis is conducted from the position of what an 

33 Excited Delirium Syndrome 
34 Law Enforcement Officer 
35 White Paper to the Council and Board of Directors, Excited Delirium Task Force, American College of Emergency 
Physicians, September 10, 2009. 
36 See Gregory v. County of Maui, 523 F.3d 1103, Arpin v. Santa Clara Valley Transp. Agency, 261 F.3d 912, 921 
(9th Cir. 2001),. Drummond v. City of Anaheim, 343 F.3d 1052, 1056 (9th Cir. 2003). 
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objectively reasonable officer, knowing and seeing what the particular officer(s) in question knows 
and sees at the time of the use of force that resulted in death. The use of force must be reasonable 
in that light. Officers have no obligation to use the least amount of force to effectuate a detention 
or arrest, nor any obligation to retreat or desist in using force in the face of resistance. 

At the time Sgt. Celli, Officer Brandt, and Officer Ferrigno arrived on scene, they knew they had 
a potential hostage situation, the possibility of a weapon, an irrational subject, and spotty 
information about earlier violent conduct toward John Doe #2. Sgt. Celli remained outside to 
gather more information from John Doe #3. Officers Brandt and Ferrigno entered the apartment 
to contact the occupants and John Doe #3 told the officers, before they went in, that Mr. Augustin 
was out of control. The officers knew that there were statements that were disseminated through 
dispatch that John Doe #2 had been held in the bedroom against his will and that Mr. Augustin 
was delusional and making irrational statements.37 Thus, the officers were aware that a volatile 
and potentially dangerous subject was present and out of control. Additionally, while outside 
speaking with Mr. John Doe #3, Sgt. Celli noted that Mr. John Doe #3 was likely under the 
influence of a stimulant. 

When the officers entered the apartment, they were first met by John Doe #2, who remained in the 
living area with Officer Ferrigno. Officer Brandt went to check the bedroom for Mr. Augustin. 
Once there, Officer Brandt stayed outside the partially closed bedroom door and could see Mr. 
Augustin barricaded behind furniture, in a state of undress, and that he was continually moving. 
Officer Brandt identified himself as law enforcement and attempted to engage Mr. Augustin in 
conversation, but Mr. Augustin was irrational, failed to believe that Officer Brandt was a peace 
officer, and would not comply with Officer Brandt's multiple requests to keep his hands visible. 
Upon entering the room, Officer Brandt attempted to reason with Mr. Augustin, drawing special 
attention to the badge, his duty belt, and all the details on his uniform that a reasonable person 
would understand indicates an official police presence. Mr. Augustin remained unconvinced, but 
continued to invite Officer Brandt to enter the room. The irrationality between Mr. Augustin's 
statements and his behavior raised the officer's suspicions, and thus he drew his firearm to a low 
ready position before he entered the room. After entry, Officer Brandt remained back from Mr. 
Augustin, kept his gun low, and continued to verbally attempt to gain Mr. Augustin's compliance, 
using what he described as a conversational tone. Once Officer Ferrigno entered the bedroom, 
Officer Brandt holstered his firearm and continued to talk to Mr. Augustin. 

Instead of quickly entering the bedroom and physically engaging Mr. Augustin, Officer Brandt 
took time to assess the situation and attempted to engage Mr. Augustin in conversation, to present 
as non-threatening, to calm him down, and to address his fears and concerns. After many attempts 
to verbally gain his compliance, Officer Brandt slowly approached Mr. Augustin behind the 
furniture and employed what he called a "soft touch," to gain control of Mr. Augustin's hands. 
However, once Mr. Augustin's wrist was controlled, he yelled that he was being raped, flailed his 
arms and struggled against Officer Brandt. Officer Brandt used the least intrusive means available 
to try and gain control of the situation and of Mr. Augustin, by trying to get Mr. Augustin to 
voluntarily come into custody. However, when these methods were unsuccessful and met by a 
continued failure to comply, and irrational statements and behavior, Officer Brandt then attempted 
to use physical means to gain control of Mr. Augustin. 

37 See dispatch log. 
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Both Officers Brandt and Ferrigno attempted to subdue Mr. Augustin and were unsuccessful. The 
struggle ended up on the bed, where Officer Ferrigno attempted to control Mr. Augustin's feet and 
Officer Brandt attempted to gain control of his hands and arms. Both Officers noted how sweaty 
Mr. Augustin was, the apparent excessive strength he was exhibiting, and the difficulty that added 
to their attempts to contain him, as he was able to slip out of their grasp, kick Officer Ferrigno off 
his legs and pull his arms back under his stomach. The Officers called for assistance and Sgt. 
Celli, who was close by, was able to come to their aid very quickly. Sgt. Celli took over one side 
of Mr. Augustin's upper body, and tried to get him handcuffed in conjunction with Officer Berg. 
All officers as well as John Doe #2, who was listening from the other room reported that they were 
continually telling Mr. Augustin to stop resisting, that he would be "okay" and that they were 
trying to help him. The room showed signs of a struggle as well, as furniture had been moved and 
the mattress was slid partially off of the box spring. 

Mr. Augustin was continually able to kick at Officer Ferrigno, and kick the officer off his legs, 
and was refusing to comply with any orders, so Sgt. Celli made the decision that full restraints 
were required both for the Officers' safety and the safety of Mr. Augustin. Sgt. Celli specifically 
noted that he was aware of the potential for positional asphyxia, kept a look out for it himself, and 
warned the other officers to do so as well. During the attempt to apply the maximum restraints, 
all officers reported that Mr. Augustin was continuing to yell and to physically resist, but that he 
would stop for a moment, appear to catch his breath, and then start again. Officer Brandt 
particularly took note, and watched Mr. Augustin for signs of distress. When Mr. Augustin 
stopped screaming and fighting, Officer Brandt purposely checked for breathing and a pulse, which 
were both present. However, when the pulse was gone moments later, the officers removed the 
restraints as quickly as possible and began lifesaving attempts. 

The officers' attempts to detain Mr. Augustin for his own and others' safety, and to investigate the 
crimes alleged against him by Mr. John Doe #3 were objectively reasonable in light of all the 
information they had at the time of the contact. Officer Brandt, even though not required to use 
the path ofleast resistance, made multiple attempts to calm Mr. Augustin and gain his cooperation 
instead of using force. Sgt. Celli and Officer Ferrigno, recognizing that Mr. Augustin was likely 
under the influence of a stimulant and failing to rationally understand his circumstances, still 
attempted to gain compliance using the least amount of force necessary. The first physical contact 
was slow and contained, and only employed the use of hands attempting to control his arm and 
hand. It was only after Mr. Augustin began physically fighting that the use of force escalated in 
response. John Doe #2 corroborates the officer's statements, when he stated that he believed the 
contact with police was appropriate, but that Mr. Augustin began escalating and was 
uncooperative. John Doe #2, while listening from the other room, heard officers become more 
commanding, and heard Augustin grow combative despite the officer's attempts to gain his 
compliance. 

Sgt. Celli only called for the use of maximum restraints after attempting to assist Officers Brandt 
and Ferrigno in the detention. It was only after the three officers were unable to keep Mr. Augustin 
from kicking and bucking off Officer Ferrigno that the restraints were employed. Mr. Augustin 
appeared unable to listen to reason or logic, and was not able to control his behavior. Mr. 
Augustin's physical condition and exhibition of extra-human strength made it impossible for the 
officers to control him without the use of restraints. Even when Mr. Augustin was actively fighting, 
kicking, and screaming, no officer used a Taser, Baton, flashlight, or any other weapon, and only 
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one blow was shuck against Mr. Augustin, to his shoulder blade, by hand, to get him to release an 
officer's hand and stop biting, during the attempt to handcuff him. The physical evidence from 
the autopsy corroborates the officers' statements in this regard, in that there were only superficial 
bruises and scrapes found on his body, consistent with the struggle. The Officers' initial attempts 
to avoid force, followed by their restrained use of force was objectively reasonable throughout 
their contact with Mr. Augustin. 

VI. CONCLUSION 

Although Mr. Augustin was being taken into custody by officers at the time of his death, neither 
lethal force, nor unreasonable force was used to effectuate the detention and anest of Mr. Augustin. 
Lethal force is that which creates a substantial risk of death or great bodily injury.38 In this case, 
no conduct on the part of the officers created a substantial risk of death or great bodily injury. 
Instead, the effects of the drugs on his system, combined with his physical exertion while fighting 
against the reasonable response from officers, induced cardiac anest at the time of his anest. 

Based on the law and circumstances discussed above, the actions Officers Brandt, Fenigno, and 
Sgt. Celli were legally justified in using force in this instance. All of the officers acted lawfully 
and the force used was reasonable under the totality of the circumstances. Accordingly, this office 
finds that no criminal charges are wananted. 

. ttorney, County of Sonoma 

38 Smith v. City of Hemet, (2005) 394 F.3d 689. 
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